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to deal with include, for example, the death penalty and particu- with Duarte, we went to Kyrgyzstan, and the law in Kyrgyzstan
larly conditions on death row. My predecessor and I have pretty considers torture a relatively lesser offense. That means, among
consistently looked at conditions in death row and decided that other things, that nobody spends any time in prison and also tht,
by themselves they constitute cruel, inhuman, and degrading either by law or prosecutorial discretion, the cases are pursued
treatment, and, in some cases, torture. It is also important to only if the victim is interested. You can imagine how interested
note that there is very little room for states to impose the death a victim can be if they have to pursue charges against somebody
penalty and still not commit cruel, inhuman, and degrading who is still in authority and carry the burden of activating the
treatment by the very nature of the time that has to pass between prosecution, bringing the evidence, and all of that. That is a very
conviction and execution, and by the very threat of execution. simple legal question; Kyrgyzstan just has to change the la,
Similarly, it is difficult to conceive of a mode of execution period. It has to provide for a definition of torture and penalt
of capital punishment that does not inflict a level of pain and that is commensurate with the gravity of the crime, and that i
suffering that is itself severe enough to constitute cruel, inhu- basically an obligation that Kyrgyzstan acquired when it signed
man or degrading treatment or even torture. With the Special and ratified the Convention Against Torture. There is a bil
Rapporteur on Extrajudicial Execution, Christof Heyns from pending in the Kyrgysz parliament to do just that. It still needs
South Africa, we are considering joining forces to document some work, but it is a relatively easy matter.
and research questions of whether the death penalty under any
circumstances can be imposed without violating the prohibition Much beyond that, even in cases where torture is criminalized
on arbitrary executions and on torture or cruel, inhuman, and appropriately, in practice, the same effects that I just mentioned
degrading treatment regarding Kyrgyzstan are still present. In practice, prosecute
rely on whether the victim is interested in pursuing a case o
This question of what is incidental to a lawful sanction came not. Many countries come back and say, "Well, we didn't ge
up in an important way when I issued the report about solitary any complaint here, that is why we didn't investigate," as if they
confinement. In many countries, solitary confinement is used didn't know that torture is a crime that has to be prosecuted e0
for different purposes, and without any regulation of it. But officio, and that there's ample authority for it in decisions by
in most cases, it is used pursuant to either prison regulations international courts and international bodies. But the practice Is,
that allow it for disciplinary purposes, or as part of the form of however, that that is the way prosecutors do their work just abou
punishment, in the form of the execution of a lawful sanction. everywhere. They will prosecute, but only if there is enough
I think it behooves us to look at what point even a lawful sanc- interest and activity by the victim. That puts the victim in sucha
tion is impermissible on grounds of cruelty. Just the fact that difficult situation that unless we are able to assist the victim wit
it is regulated and sanctioned in procedural codes or in prison good forensic evidence, for example, it is going to be very hard
regulations should not be enough to decide that therefore it can- to get any traction on this very important obligation to invesi-
not be prohibited by international law, if in fact it produces some gate, prosecute, and punish torture. By the way, the obligation t
measure of severe pain and suffering. In this case the suffering investigate, prosecute, and punish, is generally applied to crime
would be almost always mental, but it could be severe enough against humanity, that is: serious acts of violence perpetrated i
that in fact crosses a threshold into what international law for- widespread or systematic patterns, and to war crimes. But tortur
bids. I think those are the challenges of what we have to do; and is unique in international law because even a single episode o
I have to say that I am very encouraged by the reception that my torture triggers the obligation from the state to investigate, pros
report on solitary confinement has had because there is a lot of ecute, and punish. Therefore, we need to generate conditions
interest in developing the ideas further. I have to say, of course, under which this obligation can be effectively discharged. In my
before you go and read it, that it was just an attempt to throw experience, limited as it is, one of the main conditions that is lack
some ideas out into the open. It is based on scientific research ing is the ability to prove or to provide evidence to document the
to some extent, but obviously it is scientific research read by a fact that torture has occurred. By and large, torture victims ar
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are employed by the police or by the penitentiary, and that haveAs you know, states are obliged to do a number of things a stake in not finding that torture has happened. Quite frankly, a
under international law when it comes to torture. First and you know better than me, it is a lot easier than that. You just wai-
foremost, they have to criminalize it under domestic law, and and make sure that traces in your body disappear, and then you
you'd be surprised that in some states, criminalization is not as bring the -person before the judge when it is too late anyway to d(
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r_1Convention against Torture includes a definition of torture, and the Convention. For example, where through the domestic ju(inder Article 2, the right to be free from torture is non-deroga- ciary it has been established that someone was water boardc
:)le. 6 The Convention's obligations include, inter alia, the pro- or was held in isolation for a long time, and the domestic ju(
4ibition of using confessions extracted under torture in judicial ciary concluded that there was no torture, or that such treatmc
proceedings; the principle of non-refoulement-sending people amounted to something other than torture such as cruel tret,
o countries where they might be subject to torture, the obliga- ment. (This last conclusion has several consequences inclu
ion to investigate and punish those who perpetrate torture, the ing reparation that should be awarded or the penal liabiliti
1eed to repair the consequenc s of torture, etc. C that could be pursued). The facts are undisputed, but the leg
with its experts is expected to assist states in complying with qualification of the facts is at stake, and the legal qualificatil
heir obligations. of the facts is something that belongs to the organ engaged
its supervisory role, in this case the Committee against Tortui
The Committee has a dual role from a political and legal Then, again, in this respect, the role of doctors and eviden
ioint of view. In addition to exposing mass and gross violations, presented will be very crucial, even if the facts are not disputc
he first role of the Committee is to avoid a slippery slope cre- but the quality of the lawyering that includes presentations basi
ited by isolated events that violate the Convention's obligations. on sound evidence and forensic procedure are also important.
Resorting to different techniques of supervision we detect early
:n whether violations are occurring. It is often easier to solve a The second instance is one in which relevant facts wc
problem when it is detected at an early stage. The second role of either never considered or were disregarded in the statc
he Committee is to expand compliance with the Convention's domestic proceedings. You cannot present a petition to t"
:bligations by utilizing its expertise to help provide expert Committee against Torture if you did not try to solve the pro
idvice to states. lem in your own country beforehand. The international comm
nity has a subsidiary role since we need to give an opportunity
The Committee resorts to different techniques in performing the internal institutions and procedures to resolve an allegatil
4ts duties. One technique takes place through country reporting internally. On the other hand, if it is not reasonable to exhat
whereby states submit a report to the Committee when they ratify domestic remedies (e.g., there is no access to them or theya
he Convention and then every four years thereafter. A dialogue unduly lengthy), you can go immediately to the Committc
with the state where we review the status of compliance, and In other circumstances, if known facts were never present
formulate concluding observations to the states involving, for internally by a petitioner, the Committee will declare the ca
instance, the incorporation of the prohibition against torture, or inadmissible. If, to the contrary, the facts were presented int(
.ompiling useful data, or the role of judges and doctors, etc. The nally by the petitioner and the domestic judges failed to consid
Committee's observations are useful for the states in the adop- them, no deference can be paid to the domestic judiciary's det(
ion and implementation of public policies designed to comply mination of those facts because the judiciary did not determi-
with the Convention. In addition, in accordance with Article 22 them. Another possibility is that relevant facts were known lal
:f the Convention,8 the Committee decides individual petitions after completion of a process in a given country for no fault
illeging violations of the treaty in cases where a country has the petitioners (e.g., relevant data became known because oi
:leclared its acceptance of that procedure. What weight should valid confession). In this situation the Committee will assess t
:e given to decisions by the domestic judiciary or administra- facts and determine their legal consequences.
live organs? In the Committee's General Comment No. I, which
interprets obligations of the Convention against Torture, at The third instance occurs when the complainant and the sto
Paragraph 9, which applies to the communications for violations party dispute relevant facts, e.g., whether a person was kept
:f Article 3, it states that the Committee should give "consider- isolation and the duration of such isolation. In those cases, t
ible weight" to "findings of fact ... made by organs of the State Committee gives considerable weight to the findings of fo
%ary onceiarned. ' '"9 The Commiiiitee 7-%, wvr, as stated illthe d e y the o l rgaicn ff the state pary, unless it qappea-rs tat"
am Geera Cmm t N. 1 "s nt b ndb J 1h idns dmsi rceig i o etmnmmsadrso
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tribunals that made the determination that no torture took placIn order to assist the Committee, three situations could be Important safeguards that need to be in place in order to achie-
identified. The first situation is one where the facts are undis- independence include that the organs were established by la,
?uted, but the issue is whether the facts constitute a violation of that they function independently from political branches
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us. And it is absolutely shocking to think that this is being done paragraph five of the judgment that indeed he did have standin
in the name of the UK state. Next point, this is all about the thesis he didn't need to be a victim of ongoing hooding. He said tha
that Darius Rejali promotes in his excellent book, Torture and the Guidance failed to prohibit the use of hooding of detainee,
Democracy, 11 that modem democracies leave no marks-stealth in any or all circumstances, and impliedly authorized UK per
torture-we have heard that spoken about. One of the cases I'm sonnel abroad to use hooding, and condoned other states' use o
going to focus on mainly is about hooding, which is a classic hooding where deemed necessary for security reasons.
example of subjecting a person, a detainee, in incommunicado
detention to torture, though it leaves no marks maybe but some So I need to go to the offending document, and it is just a smal
abrasions on the face from the sandbag. It has to be noted that I passage I need to read out from an annex. It helps define from th
think in the UK we are a long way behind in terms of dealing with government's point of view, to personnel abroad, what is and isn'
torture cases and the psychological effects of that on a day-to-day cruel, degrading, or inhuman treatment (CIDT). It says that is
basis because by and large our police do not do what other states, term that is used in some international treaties but is not define
like Turkey and Russia, etc. do, so that in that respect we have a in UK law. "In the context of this Guidance, the UK Govemmen
lot to learn. But in many respects we are ahead of you because considers the following practices, which is not an exhaustive lis
there's been a spate of very important litigation from the UK all could constitute cruel, inhuman, or degrading treatment or punish
arising from our invasion and subsequent occupation of Iraq. ment .... Methods of obscuring vision or hooding," and then thI
exception in brackets, "except where these do not pose a risk to th
Now why is that? Some of you lawyers may be aware of the detainee's physical or mental health, and is necessary for securit
Al Skeini case, which has dramatically changed the legal land- reasons during arrest or transit." So there are two aspects to tha
scape in terms of where jurisdiction lies for the purposes of the exception. Does it pose a risk, and is it necessary for security tea
European Convention, and that my friends, is a very important sons during transit or arrest? We argued that this represented a ver
question because everything that I am saying to you about what slippery slope because the historical context of the UK continuing
I know about what the UK did, I can only say it because of the to use hooding all the way through the time in Iraq was indeed Io
application of the European Convention of Human Rights. security justifications. We said, this is going to lead to subjectiv
decisions on the ground by untrained personnel in the so-call
Now why is that? Because one can secure accountability in heat of battle as to whether there is a risk to a detainee's physica
this struggle against impunity through Articles 2 and 3 of the or mental health. We said that it contradicts a Ministry of Defenc
European Convention, the protection of the right to life and the policy that said there was an absolute ban on hooding, and that i
prohibition on torture, 12 which are protected by a long line of preempted the findings which were due in the Baha Mousa inquiry
Strasbourg cases by the duty of a state breaching Articles 2 or 3 to
hold a prompt, impartial, effective, independent investigation that I need to stop and say a few words about Baha Mousa. Bah
involves the relatives to get to the bottom of what went wrong, Mousa was killed by UK forces in September 2003, and as
what reforms are necessary, and what lessons can be learned. result of domestic litigation which ruled on those duties that pro
tect Articles 2 and 3, we were able to force the UK Govermenc
Now, the combination of three factors here are very impor- against its will to hold a lengthy inquiry as to what went wrong
tant in terms of what is happening in the UK. First, our judicial One of the things that the inquiry had to look at was how on eart
review process whereby a person can come to the UK court and it came about that we, the UK, were still hooding and subjecting
say that a public authority has committed a public wrong, and people to stress positions, and food and water deprivation, an
we want you, the UK court, to review that. That is what hap- other things that had been banned by the Edward Heath gover
pened in the A1-Bazzouni case. Second, is because we brought ment in 1972. So we were extremely concerned about all of that
into domestic effect the European Convention on Human Rights Now the medical effects of hooding are important for me to focu
through the Human Rights Act. Third, because we have a civil upon. Firstly, let's look at what was actually going on in Iraq
lal] d temsofthat lawye-rlike oursva1t Publi rest People were bein ooded w ith n o r r even tree snd-
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can be downloaded. It concerns an Iraqi civilian who had been hooding was combined with many other techniques and practicehooded whilst in detention with UK forces. He wasn't presently that would exacerbate the known effects of hooding on its owVn
being hooded, or being detained and he brought a challenge to So we said that these UK practices were apt to induce a numbe
government guidance, published in July 2010 that we said per- of medical effects. This is where we sought and received th
mitted hooding to continue, and I'll demonstrate that. He said I imp~ortant help of the IRCT, which -published a statement onHn
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